Water and the US-Central
American Free Trade Agreement

by David Beck

Representatives of the United States and five
Central American countries, CostaRica, El Salvador,
Guatemala, Honduras, and Nicaragua, signed the Central
American Free Trade Agreement (CAFTA) on 28 May
2004. CAFTA istouted as an “historic agreement that
will eliminate tariffs and trade barriers and expand
regional opportunitiesfor the workers, manufacturers,
consumers, farmers, ranchers and service providers of all
the countries,”! and as a way to “ create the new eco-
nomic opportunity that will bolster the democratic
commonwealth in the hemisphere.”? In fact, this agree-
ment goes far beyond the simple act of eliminating tariffs
on the overseas shipment of goods. CAFTA has the
potential to affect many fundamental aspects of our lives,
including some of our basic demaocratic principles.

CAFTA isone of thelatest in a series of multilateral
free trade agreements negotiated in the last decade.
CAFTA combines the worst elements of the previous
agreements, giving commercial interestsimpressive new
power and making it easier for them to circumvent U.S.
laws and to further their expansion in the small, impover-
ished countries of Central America. Worst of al,
CAFTA, if implemented, will serve as atemplate for
future trade agreements, including the Free Trade Area
of the Americas (FTAA), which would extend the
harmful effects of CAFTA across the entire Western
Hemisphere.

This paper explores how CAFTA could affect one
important aspect of our lives. our access to safe, afford-
able water. This agreement could have an enormous
impact on the quality of our water, on who has access to
it, and on who controls that access. It does so by implic-
itly defining water — and just about every other aspect of
our lives—asa“good” or commodity, asa“service,” as
an “investment,” and in relation to the process by which
governments purchase goods and services. In doing so,
CAFTA trumps national, state, and local laws and turns
one of our life-giving resources from something to be
shared by all into something that is sold to the highest
bidder.

Water as a Commodity

When water issoldin bulk or in bottles, itis
classified as a commodity. Once water is transported
for sale across international borders, trade lawslike
those found in CAFTA can be used to limit the ability
of governments to regulate withdrawal of that water
from rivers and aquifers. For trade in goods, CAFTA
rules are based on now universal tenets of such
agreementsfirst established under the international
General Agreement on Trade and Tariffs (GATT
1994), which later folded into the World Trade Organi-
zation (WTO).® Under both WTO and CAFTA rules,
tradable goods such as water are subject to two
important rules, National Treatment and Most Favored
Nation.

National Treatment means that countries and in
some cases, states, have to treat imported goods at
least as favorably as domestic goods. Therefore, laws,
regulations, and tariffsrelated to the sale, distribution,
and use of water must in no way discriminate against
foreign suppliers.* National Treatment, therefore,
encourages the transnational shipment of water by
preventing countriesfrom placing restrictionsonits
import or export.

Similar to National Treatment, M ost Favored
Nation (MFN) extends equal treatment to all of the
countries within the agreement with respect to import
and export duties. Under this principle, countries
negotiating trade concessions with one another agree
that they will extend to each other “any more favorable
concession that each might subsequently negotiate with
third countries.”® Therefore, one country may not give
preferences to the goods of any one particular country.

Another important concept to understand with
respect to CAFTA and other trade agreementsis
“Market Access.” Market Access refers to the
reduction and elimination of tariffsand non-tariff
barriers to trade.® The section of CAFTA that deals
with tariff elimination iscomplex, but in general,
CAFTA, likeits predecessors, prohibitsincreasing
existing tariffsand prohibits the adoption of new tariffs.
It also sets out specific “schedules’ for the gradual



elimination of existing tariffs.” CAFTA aso prohibits any
“non-tariff” measures that restrict the import or export of
goods between the countries. Such measures could
include regulationsthat set quantitative limits on water
exportation from aquifersto preserve the local environ-
ment and community access to clean, safe water. Under
thiskind of asystem, foreign firmswill be able to pump
as much water as they physically are able for use

CAFTA and Bottled Water

In 2001 USA Springs, Inc, applied for a permit that
would allow it to pump 439,000 gallons of water a day
from a series of deep wellsin southeastern New
Hampshire. The application quickly met resistance from
community members who formed the group, “ Save Our
Groundwater,” out of fear that the company’s opera-
tionswould harm local wells and the environment. New
Hampshire is one of the few states that has laws in
place that require acompany to prove that its pumping
will not adversely affect local water levels. After initial
testing, USA Springs lowered the requested pumping
rate to 310,000 gallons aday, but this request was also
denied by the New Hampshire Department of Environ-
mental Services (NHDES). After reapplying again,
USA Springs was granted its pumping permit by the
statein July of 2004.

The company plansto sell the water both domesti-
cally and internationally. If some of the water is shipped
to one of the participating countries, the operation would
fall under thejurisdiction of the proposed CAFTA.
Rules of National Treatment and Market Access would
then apply, so Central American countries could require
that the amount of water exported to them equal the
amount of water sold in the United States, even if the
total amount of water requested both domestically and
internationally was greater than the pumping limit set by
the New Hampshire Department of Environmental
Services. Because the NHDES regulation is based on a
state law, it is not covered by most of the CAFTA
environmental provisions. New Hampshire would then
need to decide whether to increase the limit on pumping
or to maintain the limit and to restrict both the interna-
tional and domestic withdrawals equally. Whether a
trade dispute panel would rulethat local consumption
would also face similar restrictionsisunclear sincethis
kind of suit has not yet been brought up in relation to
previous trade agreements.

overseas, regardless of its effect on the environment or
on the supply of water available to the community.

With respect to Trade in Goods, CAFTA does
provide for numerous exceptionsto the rules of National
Treatment and Most Favored Nation, as well asto the
rules behind Market Access. Presumably, these excep-
tions are intended to allow measures that are adopted in
the public interest. Among the measuresincluded in this
list are those that are “ necessary to protect public
morals,” and “relating to the products of prison labour.”
Water, however, isnot explicitly mentioned in this section.
There are some environmental exceptionsincluded here
which could be used to protect water, but closer exami-
nation reveal s these exceptions to be weak and filled
with loopholes. For example, the agreement incorporates
agenera exception from the GATT 1994 text which
states that exceptions include “environmental measures
necessary to protect human, animal, or plant life or
health,” and “ measures relating to the conservation of
living and non-living exhaustible natural resources.”®

An analysis of GATT done by Ruth Caplan of the
Alliance for Democracy has shown that these exceptions
are not exactly as they appear. The first exception, she
explains, has been rejected by WTO trade dispute panels
when the U.S. used it in an effort ban the import of
seafood that was caught abroad in away that endan-
gered dolphins and turtles. Under the WTO, trade
dispute panels are convened to settle disputes between
countries. They meet in closed sessions and enforce their
rulings by allowing the winning country to impose sanc-
tionsonthelosing country until thelaw or regulationis
brought into compliance. Although we can’t be sure how
adispute panel would rulein abulk or bottled water case,
itis clear that the decisions of such panels are based on
precedent and the “rules-based” system to justify why
the exceptions don’'t apply and that the secretive nature
of their proceedingswould prevent any community
involvement in adecision. In the turtle case, the panel
ruled that the US regul ation was both discriminatory,
disqualifyingit from the environmental provisions, and
that it wasillegal because it attempted to place an import
restriction based on the manner in which the good was
produced.® Thisruling is one example of how the
concept of Market Access has been interpreted to
include aprohibition on restrictions based on methods of
production.

The second environmental exception, for conserva-
tion of exhaustible natural resources, isalso troubling.
According to Caplan’s same analysis, most fresh water
sources are considered renewable, not “exhaustible.”
Therefore, only a small percentage of our water reserves
would fall under thisrule. In addition, the GATT rulea so
states that any restriction placed on a company’s water
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export must be placed in conjunction with similar restric-
tions on domestic use. So, intimes of drought, if a
government attempted to place arestriction on the
extraction of water by an exporter, the community would
have to face the same restriction, regardless of what its
needs were for safe, clean water (see box, “CAFTA and
Bottled Water.”).

In addition to the general GATT exception, CAFTA
includes an entire chapter on environmental exceptions.
Again, these environmental rules, once examined, appear
to providelittle actual environmental protection. Thefirst
rule states, “ A party should not fail to effectively enforce
its environmental laws...”® The very next statement,
though, says, “...each Party retains the right to exercise
discretion” with respect to the priority given to a specific
environmental issue, aprovision which essentially gives
each country the right to disregard its own environmental
laws. There is no mechanism put in place to encourage
countrieswith lax environmental lawsto bring their codes
up to higher standards. In fact, CAFTA explicitly states
that no country can “undertake environmental law
enforcement activitiesin the territory of another
Party.”** This means that the United States could not
force awater bottling company to adhere to US environ-
mental and health standards even when that company is
importing the water into the United States.

Although the Agreement calls for the protection of
domestic environmental laws, CAFTA’senvironmental
standards are severely weakened under the definition
given of theterm “environmental law.” CAFTA defines
environmental law as “any statute or regulation of a
Party, or provision thereof, the primary purpose of which
isthe protection of the environment, or the prevention of
adanger to human, animal, or plant life or health...”?
The strength of this statement is eroded with two addi-
tional linesthat narrow the definition. First, CAFTA limits
the definition of “environmental law” to federal statutes
and regulations only, leaving state and local regulations
with no protection under this portion of the agreement.
This could mean that a state regulation that requires an
environmental review before granting awater pumping
permit could be ruled by a CAFTA trade dispute panel as
an unfair barrier to trade.

Second, the Agreement states that “ environmental
law does not include any statute or regulation or provision
thereof, the primary purpose of which is managing the
commercial harvest or exploitation, or subsistence or
aborigina harvesting, of natural resources.”** Since
water isaharvested natural resource, this provision could
be used to over-ride water protection or conservation
measures.

Taken together, these environmental rules poselittle
to no additional protection for our water resources. In
fact, they may provide avenues for corporationsto
prevent new environmental laws and to avoid existing
ones.

Water as a Service

The collection, treatment, and distribution of water
and the treatment and disposal of wastewater are
considered services. Long-distance transportation of bulk
water can also be considered a service. Like trade in
goods, trade rules can affect the ability of governments
to regulate such services. Although earlier trade agree-
ments included sections on services, CAFTA has gar-
nered additional attention because of the way that it
handles each country’s schedule of commitments, those
service areas that are covered by the agreement. In past
agreements, such as the General Agreement on Trade in
Services (GATYS), countriesexplicitly specified commit-
ments, and whatever is not included in each country’s
schedule of commitmentsis not covered by the agree-
ments. In CAFTA, however, countries were required to
list all of the service sectors that they did not want
included in the agreement. All other sectorswould be
covered by CAFTA's services rules.

Inaddition, CAFTA coversregulationsgoverning
services on the federal, state, and local level, plus“non-
governmental bodiesin the exercise of power delegated”
by such governments.*® With little collaboration with
state and local governments, the framers of this agree-
ment have put an enormous amount of pressure on these
entities to adequately determine which sectors should not
be covered under the agreement.

What does this mean for water? In the past, the US
kept most forms of water out of its commitment sched-
ules. In CAFTA, the US included nothing related to
water. Therefore, for the US, all service sectors that
have any connection to water are covered by CAFTA.
Nicaragua, Honduras, and Guatemala have excluded
various water-related sectors from their commitments.
Costa Rica also reserved the right to exempt its water-
related services. El Salvador, like the US, asked for no
exemptions for its water services.'

The Trade in Services section of CAFTA includes
rules of National Treatment, Market Access, and Most
Favored Nation. Similar to Trade in Goods, the National
Treatment and Most Favored Nation rules require a
country to treat all foreign service suppliers the same as
domestic suppliers with no special treatment based on
national origin. Market Accessrules apply aswell.
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Bechtel and Bolivia

In the late 1990s, the World Bank conditioned debt
relief and other development assistance to Boliviaon
the country’s agreement to privatize the public water
system of itsthird-largest city, Cochabamba. In 1999, in
aprocess with just one bidder, the California-based
engineering giant Bechtel was granted a 40-year lease
to take over Cochabamba’s water through a subsidiary,
Aguas del Tunari (AdT), formed for that purpose.

Within weeks of taking over the water system, AdT
imposed huge rate hikes on local water users. Families
received water bills equal to as much as 25 percent of
their monthly income. The rate hikes sparked massive
citywide proteststhat the Bolivian government sought to
end by declaring a state of martial law. More than a
hundred people were injured and one 17-year-old boy
waskilled. In April 2000, as protests continued, the
privatization contract was terminated.

AdT then sued Bolivia, South America’s poorest
country, for $25 million, for profitsit wasn't ableto earn
asaresult of the public uprising. Bechtel’slegal action
is being heard by the International Centre for the
Settlement of Investment Disputes, an international
tribunal housed at the World Bank that holds all of its
meetingsin secret, similar to the proposed CAFTA
dispute panels. The caseis still pending.

Adapted from Bolivia Water Privatization: Bechtel Sues, areport by

EarthJustice. The report was last updated on 21 October 2003, and
can be found in its entirety at http://www.earthjustice.org/urgent/

display.html?2D=107

Countries, states, and municipalities, therefore, cannot
limit the number of suppliers, cannot limit thetotal value
of servicetransactions, and cannot limit the total number
of service operations. In addition, they may not restrict
the “type of legal entity” that performsthe service,
which, combined with the rule that prohibits so-called
“local-presence” laws would presumably prevent a
government from favoring public utilitiesand local
businesses over privately owned foreign service provid-
ers.t’

The Trade in Services chapter also places restric-
tions on any qualification requirements placed on service
suppliers. Such requirements must only be “based on
objective and transparent criteria, such as competence
and the ability to supply the service,” and they must not
be “more burdensome than necessary to ensure the
quality of the service.” In addition, licensing procedures
must not place restrictions on the supply of a service.
These rules intend to prevent any “unnecessary barriers
to trade” and they could have awide-ranging impact on

our water supply.t® For example, Caplan suggests that
such rules could be used to nullify local zoning ordinances
that intend to prevent suburban development sprawl if the
privately-owned water system developer argued that
such laws placed an unnecessary restriction on providing
its services.®®

CAFTA ruleson Trade in Services cover all “mea-
sures adopted or maintained by a Party affecting cross-
border trade in services by service suppliers of another
Party,” including, among other things, measures affecting
“the production, distribution, marketing, sale, and delivery
of aservice;” and “the purchase or use of, or payment
for, aservice.”? According to Caplan, this means that
measures to protect the community such as environmen-
tal and health regulationswould fall under thejurisdiction
of CAFTA.

CAFTA’slanguage, modeled on GATS, states that it
does not cover “services supplied in the exercise of
governmental authority,” meaning, “any servicethat is
supplied neither on acommercial basis, nor in competition
with one or more service suppliers.”* As Caplan
explains, thisnarrow definitionimpliesthat “ Only ser-
vices provided for free by government monopolies would
clearly qualify for thisexemption.”? For example, a
municipal utility that chargesits customers could be seen
as operating on acommercial basis. A city that alowsa
private company to operate one of itsfacilities could be
seen as creating competition between the public and
private sector. Therefore, these public services would be
covered by CAFTA. Examples of these situations exist
throughout the United States, where* public-private
partnerships’ is the new buzz-word for the private water
industry. Additionally, the definition used for “service
supplier,” taken directly from the GAT Stext, includes
“governmentally-owned” entities, which providesfurther
evidence that public services, such as water treatment
and supply, are in fact covered by CAFTA.%

Clearly CAFTA paves the way for intensive
privatization of public services, including water and
sewage management. In the United States, an intensive
industry campaign that extolsthe virtues of “public-
private partnerships’ hasled many financially struggling
cities to contract for the upgrade and management of
their water systems or to sell off their water systems
entirely. In Central America, the policies of the Interna-
tional Monetary Fund and the World Bank have often
made the privatization of water systems and other public
services prerequisites for financial assistance. Combined
with the CAFTA Tradein Servicesrules, these devel op-
mentswill undoubtedly put more pressure on municipali-
tiesto look to the private sector for providing services
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that in the past have been seen as a government respon-
shility.

But what will thismean to our essential public
services? Salvadoran economist Rall Moreno states,
“Thetradeliberalization of public servicesincludedin
CAFTA presents an enormous risk for the population, as
it opensthe door to private companies providing essential
public services, access to which areinalienable human
rights.”?* These rights are at risk when governments are
limited in their ability to maintain the quality of the service
and the ability of the people to even afford the service.
Past experiences of water privatization, such as the
takeover of the water system in Cochabamba, Bolivia, by
the Bechtel Corporation, have shown that privatization
can lead to massive price increases that exclude the
neediest from access to safe, clean water. Thereforeit is
crucial that governments maintain their ability to control
these essential public services (see box, “Bechtel and
Bolivia’).

Water as an Investment

The Investment chapter of CAFTA broadens the
corporate control over our natural resources by minimiz-
ing the control that governments can exert on how
investors operate within their countries. Investors are
given severa toolsto accomplish thetask. First, therules
of National Treatment and Most Favored Nation are
extended to investments and investors. Asin the other
sectors, National Treatment requires a country to treat all
foreign investors and investments the same as domestic
investors and investments, and Most Favored Nation
requires a country to treat all foreign investors and
investments equally. Investment is broadly defined to
include, among other things, stocks, bonds, contracts,
intellectual property rights, and licenses, which allow a
considerable amount of operationsto be covered by this
chapter.?

Although the rules of National Treatment and Most
Favored Nation give considerable power to foreign
investors, the most powerful tools, and the most poten-
tially damaging to communities and their water supplies,
are the concepts of Investor-to-State Dispute Resolution
and Expropriation. Investor-to-State Dispute Resolu-
tion allowsanindividual investor of one country to sue
another country to protect itsinvestmentsin that country.
Expropriation refersto the taking of a company’s
assets by the government. Common law historically said
that when any property istaken from an individual or
company by the government, the government should
reimburse them for their loss. Starting with the North
American Free Trade Agreement (NAFTA) thisidea

NAFTA and Investor Rights

In 1997, the US-based corporation, Metalclad, sued
Mexico for preventing them from expanding a waster
transfer station into a hazardous waste landfill near the
town of Guadalcazar. Such an expansion had been
deemed a severe risk to the town’s water supply, and
the town refused to grant the company a permit for the
expansion. The NAFTA dispute panel ruled that
Mexico's actions amounted to indirect expropriation,
and that Mexico failed to act in alegally transparent
manner consistent with “fair and equitable treatment”.
Metalclad won a$16.7 million settlement from Mexico.
In a subsequent appeal to the Supreme Court of British
Columbia, the award was reduced, but the main basis of
the suit, that Mexico had expropriated property from
Metalclad, was upheld.

In the same year, the Ethyl Corporation of the
United States challenged a Canadian regul ation that
banned the use of its gasoline additive MMT. MMT has
been banned in the United States since 1977 because it
has been found to harm auto emissions equipment and
because one of its components, manganese, is a known
neurotoxin. Canadaintroduced aban on MMT in 1997
for similar reasons. The Ethyl Corporation quickly filed
suit for $251 million, claiming that Canada had violated
the National Treatment and Expropriation rules of
NAFTA. Rather than run therisk of losing in the
NAFTA dispute panel, Canada eventually backed down,
paying Ethyl a$13 million settlement and removing the
ban on MMT.

The implications of these cases are grave with
respect to CAFTA. Poor Central American countries,
who cannot afford to hire the necessary legal teams,
nor therelated finesif they are found at fault, will find it
difficult to maintain their current regulations or to pass
new |egislation aimed at protecting the health of their
people and environment.

Adapted from NAFTA Chapter 11 Investor-to-State Cases:

Bankrupting Democracy, areport from Public Citizen and Friends
of the Earth, 2001.

was extended to include not only direct expropriation but
also anything that is deemed to be “tantamount to
expropriation.”® Although CAFTA uses the term
“equivalent to expropriation,” both phrasesrefer to any
government action that acorporation believesisdirectly
orindirectly limitingitsinvestment.?” Thisallowsa
company to demand compensation for any laws or
regulationsthat it believes threaten its current and
potential future profits. In previous NAFTA claims, such
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actionshaveincluded environmental and public health
regulations.

In these cases, the company is able to directly sue
the “offending” government before atrade dispute panel,
which meets behind closed doors with no public or press
access. Such suits can only be brought against national
governments. Therefore, even when investors are
challenging state or municipal regulations, these* sub-
national” entities must rely on the national government to
present the case. If the dispute panel rulesin favor of the
plaintiff, the national government will be asked to remove
the “trade barrier” or face afine.

Due to recent Congressional action, CAFTA contains
one difference compared to NAFTA with regards to
Investor-to-State dispute resolution. In the 2002 Trade
Act, Congress passed a measure that called for an
appellate procedure to future trade dispute processes.?®
CAFTA callsfor the creation of an appellate body “to
review awards rendered by tribunals under this Chapter,”
and to “provide coherence to the interpretation of
investment provisionsin the Agreement.”® The agree-
ment does not provide a discussion of the scope and
structure of the appellate body, and it does not seem to
provide any incentive for this body to be created. Like
the dispute panels, the appellate body would presumably
act in closed sessions and would not be answerable to
the communitieswhich its actions affect. Overdl, itis
unclear what impact such a body would have on the
dispute resol ution process.

The Investment chapter includes some of the typical
environmental exception languagethat isfoundin the
other chapters, which provides agood opportunity to
evaluate the effectiveness of such exceptions based on
historical evidence. The Agreement states: “Provided
that such measures are not applied in an arbitrary or
unjustifiable manner, and provided that such measuresdo
not constitute adisguised restriction on international trade
or investment, paragraphs 1(b), (c), and (f), and 2(a) and
(b), shall not be construed to prevent a Party from
adopting or maintaining Measures,” including those that
are “necessary to protect human, animal, or plant life or
health; or related to the conservation of living or non-
living exhaustible natural resources.”* Thislanguageis
amost identical to that in NAFTA, and the results of
cases that have been brought before NAFTA dispute
panels show us exactly how ineffective these environ-
mental restrictions are (see box, “NAFTA and Investor
Rights).

The Metalclad and Ethyl cases show that the
environmental provisionsin these types of trade agree-
ments have little substantive value for protecting the

environment or human health. Theimplication for our
water supply is grave. Another case before a NAFTA
dispute panel challengesthe Californiaban of another
gasoline additive, MTBE, which has been shown to be
highly toxic and has already contaminated drinking water
supplies throughout the US. As aresult of cases such as
these, the creation of new regulations to protect our
health and environment may soon grind to a halt.

The extension of the threat to include Central
Americawill only magnify the problem. And since
CAFTA isbeing billed as a stepping stone to the Free
Trade Area of the Americas (FTAA), the potential for
widespread harm is great. Even though NAFTA's
Chapter 11 has been greatly criticized by policy makers,
the fact that similar investor rights language was also
included in CAFTA shows the danger of setting prece-
dents and the difficulty in reversing the rights granted to
corporations by trade agreements.

Water in Procurement

Procurement is the term used for the process by
which governments purchase goods and services.
Governments develop rulesfor procurement to promote
important public policy goals such as consumer protec-
tion, economic devel opment, environmental protection,
public health, and gender and racial equality. Procure-
ment regulations that prevented contracts with compa-
nies doing businessin South Africa have been credited
with having amajor impact on the fall of the apartheid
regime. Global trade agreements are being used to
underminethe ability of federal, state, and local govern-
ments to enforce such vitally important measures.
CAFTA, likeits predecessors, will continue to expand the
deregulation of procurement policy and to limit the ability
of governmentsto protect their citizens. (see box, “The
Massachusetts Burma Law”)

Under CAFTA, governments are bound to follow
several rulesin the procurement process. National
Treatment applies, forcing them to treat suppliersfrom
foreign countriesequally tolocal suppliers. In addition,
governments must not impose technical specificationsor
other requirements and conditions that would preclude a
supplier because of itsnational origin.®* Theserules
would prevent governmentsfrom favoring local suppliers,
even when there are good economic development and
social reasons to do so.

The Procurement chapter covers most federa
agencies and some state and local agencies. Each
country was required to list which agencies would be
covered. In the US, 22 states and Puerto Rico included
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The Massachusetts Burma Law

A history of serious human rightsviolations perpetu-
ated by the ruling government in Burmaled many
municipalities and the state of Massachusetts to institute
selective purchasing laws that prohibit contracts with
companies doing businessin Burma. These selective
purchasing laws were challenged in the WTO by the
EU and Japan, but they tabled their suit pending the
outcome of asimilar suit brought by several industry
groups in U.S. District Court in Massachusetts. The
case eventually reached the U.S. Supreme Court,
which ruled that Massachusetts had violated the
Constitution because the Massachusetts law was
superseded by a similar federal law sanctioning Burma.
The Supreme Court’s decision upheld a state’s right to
pass selective purchasing laws as long as those laws
are not preempted by similar federal laws. Since this
ruling, the WTO suit has not been brought up again;
however, both GATT and the proposed CAFTA clearly
forbid governments from creating preferencesin their
procurement processes. Neither of the documents gives
explicit exemptionsfor selective purchasing laws that
are aimed against countrieswith human rightsviola-
tions.

Adapted from Massachusetts Burma Procurement Law Challenged

at WTO, areport by Public Citizen, available at http:/
www.citizen.org/trade/issues/burmalarticles.cim? D=11103

all or some of their state agencies, including in some
cases, state university systems. No US cities were
included; however, several of the other countriesincluded
their municipal governments. The United States also
exempted all utilities (including water) from this chapter,
and most of the other countries exempted water distribu-
tion and sewage. However, El Salvador did not exclude
municipal water systems and Honduras did not exclude
sewage systems.*

Regardless of these exemptions, all governments
would still be severely limited in their ability to prevent
companieswith egregious environmental recordsfrom
securing contracts that could affect the safety of water
supplies. Aswith other portions of CAFTA, the environ-
mental exceptions contained within the Procurement
chapter could be sidestepped by using other ruleswithin
the agreement (see the “trade dispute panel” discussion
in the Water as a Commadity section).

Water as an Essential Right

The United Nations Committee on Economic, Social
and Cultural Rights declared in 2002 that drinking water
isahuman right that is“fundamental for life and health.”
They recognized water as “a prerequisite for the redliza-
tion of other human rights.” 3 Nowhere in the Central
American Free Trade Agreement, however, do the
participating countries agree to thisfundamental right of
all to enjoy fresh, safe, accessible water. Instead, this
agreement, like its predecessors, continues to erode
essential human rights and to deliver precious water
resourcesinto the hands of multinational corporations.
Access to water may not seem like an important issue to
many people who currently enjoy asafe, cheap supply.
Yet, for many people, plentiful, potable water isincreas-
ingly hard to afford and access. Water will become a
luxury if we do not work now to prevent its wholesale
privatization. Taking water out of CAFTA and other free
trade agreementsis afirst step, but not enough. Water
issues are only one example of the harm that these trade
agreements are forcing onto communities, especially the
poor, throughout theworld.

Global trade has its place and can be used to en-
hance the economies and quality of life for countries
engaged in such trade. However, global trade agree-
ments must have, as their basis, robust democratic
proceduresthat insurethe participation of all, especially
those most vulnerable. Trade agreements must put
protectionsfor health, social justice, equality, and environ-
mental stewardship before the financial profits of corpo-
rations, and they must not trump the ability of local
governments to protect their citizens. Water activists
should join the movement to stop CAFTA and other trade
agreements and to insure that future agreements ad-
equately protect our water and other vital rights and
resources.

David Beck is a graduate student in Environmental
Studies at Antioch New England Graduate School.
He compiled this report while serving as an intern for
the American Friends Service Committee in New
Hampshire.

The American Friends Service Committee is a
Quaker organization supported by people of many
faiths who believe in peace, social justice, and
humanitarian service. The AFSC's New Hampshire
Program conducts education and action campaigns
on issues including trade policy, access to water, and
economic justice.
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